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Thi s menorandum anal yzes whether Multiple Chem ca

Sensitivity Disorder ("MCS') and Environmental Illness ("El")
are

or can be "handi caps” within the neaning of subsection 802(h)
of

the Fair Housing Act (the "Act"), 42 U S.C. 0O 3602(h), and the
Department's inplenmenting regulation, 24 C.F.R 0O 100. 201
(1991).

In sum we conclude that MCS and El can constitute handi caps
under the Act. Qur conclusion is consistent with the wei ght of
both federal and state judicial authority construing the Act
and

conparable legislation, the Act's legislative history, as wel
as

the interpretati on of other Federal agencies, such as the

Soci al

Security Admi nistration and the Departnment of Education
construing legislation within their respective domains. The
Cvil Rights Division of the Departnment of Justice has al so
inforned us that it believes MCS and EI can be handi caps under
the Act. In addition, HUD has consistently articulated this
position, and FHEO agrees with our concl usion

l. Ordinary Allergies, Unlike MCS and El, Generally Are Not
Handi caps

Before turning to whether MCS and El can fit within the
definition of "handicap" under the Act, it is useful to define
MCS and El and distinguish these conditions from ordinary
allergies. This nenorandum uses the term MCS to refer to a
condition that causes a person to have severe hypersensitive
reactions to a nunber of different common substances. This
menor andum uses the termEl to refer nore generally to a
condition that causes a person to have any type of severe



allergic reaction to one or nore substances.

At | east one court has accepted the following definition for
MCS

A n acquired disorder characterized by recurrent
synptons, referable to nmultiple organ systens,
occurring in response to denonstrabl e exposure to many
chemically unrel ated conpounds at doses far bel ow those
established in the general population to cause harnfu
effects. No single widely accepted test of physiologic
function can be shown to correlate with synptons.

Ruet her v. State, 455 N.W2d 475, 476 n.1 (Mnn. 1990) (quoting
Cul l en, The Worker with Multiple Chemical Sensitivities: An
Overview, 2 Cccupational Medicine: State of the Art Reviews
655,

657 (1987)).

Ordinary allergies, as opposed to MCS and ElI, generally

woul d not constitute a "handi cap" because, in npst cases,
ordinary allergies do not substantially Iimt a mgjor life
activity. Indeed, the National Acadeny of Sciences ("NAS")
defines MCS to exclude reactions to nore common types of

all ergens. Thus, while we conclude that MCS or EI can be

handi caps under the Act, ordinary allergies generally would not
be such.

The practical difference between a person with MCS and one
with ordinary allergies is described in a decision which held
that MCS is a "disability" under the Social Security Act:

Everyone knows soneone with an allergy. |If allergic to
eggs, don't eat eggs and you will be fine. |If you do
eat an egg, have some Kl eenex available. But the
plaintiff with MCS represents the extrene. These
extrene cases in the past were either ignored, sent to
a psychiatrist, let die, or treated for other ail nents.
It has only been recently that the nedical profession
itself has recogni zed the degree of the problem and the
nunbers of persons involved...

A severe exposure of the plaintiff to the elenents
to which she reacts causes us to reach not for a
Kl eenex box but for the tel ephone to sumon an
anbul ance and this has happened in the past.

Slocumv. Califano, No. 77-0298, slip op. (D. Haw. Aug. 27
1979).

Ordinary allergies are like a host of other common
characteristics, which, although they nay pose challenges to

i ndividuals with the characteristic, do not constitute

handi caps

because they either are not inpairnents or do not substantially
impair mpjor life activities. Judicial or other authority have
found that the followi ng characteristics do not constitute
handi caps:



- | eft-handedness is not an inpairnment under Sections 501
and 504 of the Rehabilitation Act of 1973
("Rehabilitation Act"), 29 U.S.C. O 791 and 794,
because it is physical characteristic, not a inpairnment
- Torres v. Bolger, 781 F.2d 1134, 1138 (5th Cir
1986), aff'g, 610 F. Supp. 593 (N.D. Tex. 1985) (ruling
that |eft-handedness is not an inpairnent and does not
substantially inpair major life activities);

- shortness is not a disability or inpairnent under
W sconsin enpl oyment discrinination |aw - Anmerican
Mot ors Corp. v. Labor and Industry Review Conm ssion, 8
F. E. P. Manual 421:661 (No. 82-389) cited in Torres v.
Bol ger, 610 F. Supp. 593, 596 (N.D. Tex. 1985) ;

- "For purposes of the definition of "disability' in
section 3(2), honosexuality and bisexuality are not
i mpai rments and as such are not disabilities under this
Act." - Section 511 of the Americans with Disabilities
Act ("ADA"), 42 U.S.C 0O 12211

1. MCS and ElI Generally Meet the Statutory and Regul atory
Definition of Handi caps

Subsection 802(h) of the Act defines "handi cap” as foll ows:
(h) "Handi cap" neans, with respect to a person --

(1) a physical or nental inpairnment which
substantially linmts one or nore of such person's major life
activities,

(2) a record of having such an inpairnent, or

(3) being regarded as having such an inpairnment, but
such term does not include current, illegal use of or
addiction to a controlled substance (as defined in section
102 of the Controlled Substances Act (21 U.S.C. 802)).

As under the Rehabilitation Act's definition of handicap, 29
U.S.C. O706(6), a definition substantially simlar to that in
the Act, the deternination of whether any particular condition
constitutes a "handi cap” necessarily involves a case by case
determ nation of all facts and circunstances relevant to

whet her

the condition neets the Act's definition. Forrisi v. Bowen,
794

F.2d 931, 933 (4th Cir. 1986) (case brought under the
Rehabilitation Act); E.E. Black, Ltd. v. Marshall, 497 F. Supp
1088, 1100 (D. Haw. 1980) (sanme). Those with MCS or E
general ly

attenpt to neet the definition by virtue of paragraph (1) of

t he

Act's definition, i.e., by naintaining that their condition
constitutes a physical inpairment which substantially limts
one

or nore of their major life activities. As shown bel ow, our
under st andi ng of the usual effects of MCS and ElI is that



per sons
with these conditions generally nmeet the Act's definition of
persons with a "handi cap."

A Physi cal or Mental | npairnent

The Act does not define its term "physical or nenta

i mpai rment, " but the Department's regul ations define that term
as
foll ows:

"Physical or nmental inpairnment" includes:

(1) Any physiol ogical disorder or condition,
cosnetic disfigurenent, or anatonical |oss affecting
one or nore of the follow ng body systens:
Neur ol ogi cal ; muscul oskel etal ; special sense organs;
respiratory, including speech organs; cardiovascul ar
reproductive; digestive; genito-urinary; hem c and
| ynphatic; skin; and endocrine; or

(2) Any nental or psychol ogical disorder, such as

enotional or mental illness .... The term
"physical or nmental inpairnment” includes, but is not
limted to, diseases and conditions as ... visual
speech and hearing inpairnments, ... and enptiona
illness

24 C.F.R 0 100. 201.

As discussed at nore length, infra, at Parts IIl, V, and VI
courts and admini strative agencies (including HUD) have found
persons with MCS and EI to have a physiol ogical disorder or
condi tion, which, upon exposure to certain substances, causes
t he

person to suffer substantial inpairnment of various body

syst ens.

Li sted bel ow are sone of the systens that we understand can be
affected, as well as sone of the ways each can be affected:

1. neurol ogi cal - blurred vision and bl ack spots, ear
ringi ng, incoherent speech, and seizures;

2. nmuscul oskel etal - rnuscle aches, fatigue, nuscle spasns;
3. speci al sense organs - blurred vision, ear ringing;
4, respiratory (including speech organs) - incoherent

speech, shortness of breath;

5. hem ¢ - unusually high T-cell count;
6. di gestive - pancreas danmmge;
7. i mrunol ogi cal - extrene sensitivity to various

chemicals which can be life threatening.

B. Maj or Life Activities



The Act does not define the term"mgjor life activities,"”
but HUD regul ations define it as foll ows:

“"Major life activities" neans functions such as
caring for one's self, perform ng manual tasks,
wal ki ng, seeing, hearing, speaking, breathing, |earning
and wor ki ng.

24 C.F.R 0O 100. 201.
People with MCS and EI can have one or nore ngjor life
activities affected by their condition. W understand these to

i nclude, but not be limted to:

1. wor ki ng - such persons nmay be disabl ed under the Socia
Security Act, 42 U.S.C. 0O 416(i)(1);

2. speaki ng - incoherent speech when exposed to chem cal s;

3. breathing - extrene shortness of breath when exposed to
chemni cal s;

4, caring for thensel ves; perform ng manual tasks - nay be

substantially inpaired by chronic fatigue and the need
to avoi d exposure, they are often bed-ridden;

5. wal ki ng - I oss of muscle control

6. seeing - blurred vision and bl ack spots;

7. hearing - ear ringing.

8. learning - blurred vision, ear ringing, seizures, and

chronic fatigue, all of which nmay substantially inpair
a person's ability to |earn.

C. Substantially Limted

Nei ther the Act itself nor HUD s inplenenting regul ations
define what it nmeans to be "substantially limted" in a mjor
life activity. Case |aw, however, provi des sone gui dance.

The Fourth Circuit in Forrisi v. Bowen, 794 F.2d 931 (4th

Cir. 1986), ruled that, under the Rehabilitation Act, in order
for an inpairment to substantially linit a mgjor life activity,
“the inpairnment nust be a significant one."” Id. at 933-34.

E.E. Black, Ltd. v. Marshall, 497 F. Supp. 1088 (D. Haw.

1980) ("Black"), ruled that a person who is disqualified from
enpl oynment in his chosen field has a substantial handicap in
enpl oynment and is substantially limted in his najor life
activity of working. Id. at 1099. 1In contrast, where a person
is disqualified only fromcertain subfields of work, the
determination of whether the inpairnment is substantial nust be
viewed in light of certain factors. 1d. at 1101-02. These
factors are:



1. t he nunber of types of jobs fromwhich the inpaired
i ndi vidual is disqualified;

2. t he geographical area to which the individual has
reasonabl e access to find alternative enploynent; and

3. the individual's own job expectations and training.
I d.

The Sixth Circuit in Jasany v. United States Postal Service,
755 F.2d 1244 (6th Cir. 1985), in discussing the "substantially
limting" requirenent, stated that " a n inpairnent that
affects

only a narrow range of jobs can be regarded either as not
reaching a major life activity or as not substantially liniting
one." 1d. at 1249 note 3.

Federal agencies appear to have adopted a sinilar approach

to the "substantially limted" requirenment, as have state
courts.

Persons with MCS and EI may be substantially limted in

major life activities due to their handicap. For such persons,
exposure to a variety of commpn substances nmay cause them
significant limtations to their major |ife activities, such as
those listed, supra, at Part |1B. Mreover, due to the
frequency

that ordinary living normally brings people into contact with

t he

comonly found substances to which persons with MCS and E
typically react, persons with these disabilities nay be
severely

constrained in their daily living and nust make mngj or

adj ust nment s

to avoid exposure. Since it is critical that people with MCS
and

El mnimze their exposure to common substances found in or
near

nost housing facilities, they generally face a significantly
limted choice of housing.

I1l. Case Precedent Recognizes MCS and ElI as Handi caps

The wei ght of judicial precedent supports the conclusion
that MCS and EI can be handi caps.

A Federal Case Law Recogni zes MCS and El as Handi caps

Vi ckers v. Veterans Administration, 549 F. Supp. 85, 86-87
(WD. Wash. 1982), held that a Veterans Administration ("VA")
enpl oyee who was hypersensitive to tobacco snoke was

handi capped

under the Rehabilitation Act. The court ruled that the ability

to work where one will be subject to an ordinary amunt of
snoke
is amjor life activity. 1d. at 87. The court specifically

found that the plaintiff had a physical inpairnment that
substantially linmted his ability to work in an environment



t hat
was not conpletely snmoke free, and thus, he was handi capped.

Rosi ak v. Departnment of the Arny, 679 F. Supp. 444 (M D. Pa
1987), aff'd, 845 F.2d 1014 (3d Cir. 1988), held that a
carpentry

wor ker who was hypersensitive to "hydrocarbon-type funmes or
dust," including those fromcontact cenment, was handi capped
under

the Rehabilitation Act due to his hypersensitivity.

Kouril v. Bowen, 912 F.2d 971, 974 (8th Cir. 1990), held

that a woman with MCS was di sabl ed under the Social Security
Act,

42 U.S.C. O 416(i)(1). sShe suffered nunmbness in the |egs,

di zzi ness, |ight headedness, headaches, nausea, and various
skin

rashes and sores when exposed to common chem cals, such as ink,
perfume, tobacco snoke, photocopier odors, engine exhaust
fumes,

new car pet, new cl othes, and hydrocarbons. The court found her
"conplex allergy state" to require substantial restrictions in
her daily activities and interfere with her ability to engage
in

substantial gainful activity. 912 F.2d at 976.

Kornock v. Harris, 648 F.2d 525, 527 (9th Cir. 1980),

i nvol ved a truck driver, diagnosed as having severe allergies
to

envi ronnental pollutants and bronchi al asthma, and, who, as a
consequence, suffered disabling respiratory attacks. The court
rul ed that he was disabled from substantial gainful activity
under the Social Security Act, and, thus, his w dow was
entitled

to collect his Social Security disability benefits.

On the other hand, Lawson v. Sullivan, 1990 U.S. Dist. LEXIS
18758 (N.D. Il1. 1990) (rmagistrate's decision), adopted, 1991
U.S. Dist. LEXIS 1560 (N.D. Ill. 1991), affirmed a decision of
the Secretary of Health and Human Services, which denied the
clai mant Social Security disability benefits based on a failure
to produce adequate, objective, clinical evidence supporting
her

conpl aints of incapacitating mgrai ne headaches, allegedly
brought about by exposure to various comon chemi cal s.

B. State Case Law Recognhi zes MCS and ElI as Handi caps

Pennsyl vania, California, and Chio state courts have
interpreted their state civil rights statutes prohibiting

di scrim nation agai nst the handi capped to apply to persons with
MCS and EI. W have been unable to find any state court
hol di ng

to the contrary.

Most noteworthy, because it involves housing discrimnation,
is a case interpreting the Pennsylvania Hunan Rel ati ons Act
("Pennsylvania Act"). Lincoln Realty Managenent Co. v.



Pennsyl vani a Human Rel ati ons Conmm ssion, 598 A 2d 594 (Pa.
Conmmw.

1991) ("Lincoln"™). In that case, a Pennsylvania trial court
affirnmed, in part, the decision of the Pennsylvania Human

Rel ati ons Conmmi ssion. The court affirned, w thout analysis of
this issue, the finding that the plaintiff, a tenant unable to
tolerate the presence of various chem cal conpounds (i ncl uding
certain pesticides and herbicides), was handi capped under the
Pennsyl vania Act. 1d. at 597, 601

The California Court of Appeals held in County of Fresno v.
Fai r Enpl oynent and Housi ng Comni ssion of the State of
California, 226 Cal. App. 3d 1541, 1550, 277 Cal. Rptr. 557,
563

(Cal. App. 5th Dist. 1991), that the state hunman rel ations
conmmi ssion did not abuse its discretion in determ ning that
hypersensitivity to tobacco snmoke, was a handi cap under the
California Fair Enpl oynent and Housing Act ("California Act").
While this case involved enploynent discrimnation, the
California Act's definition of handicap applies equally to
housi ng. Thus, the holding that hypersensitivity to tobacco
snmoke qualifies as a handi cap would apply in housing

di scrimnation cases al so.

In Kallas Enterprises v. Chio Civil Rights Comm ssion, 1990
Ohio App. LEXIS 1683 (Chio Ct. App. May 2, 1990), the Court of
Appeal s of Chio, citing Vickers, discussed, supra, at 10-11
rul ed that "occupational asthma" and "a hypersensitivity to
rustproofing chenicals," are handicaps within the nmeani ng of
the Chio Civil Rights Act ("Ohio Act"), Chio Rev. Code 0O 4112
et
seq. The court affirmed the trial court's ruling that the
plaintiff was illegally discharged because of his handi cap and
affirmed the trial court's reinstatenent order

In Kent State University v. Chio Civil Rights Conm ssion, 64
Ohio App. 3d 427, 581 N E. 2d 1135 (1989), a different district
of

the Court Appeals of Chio held in favor of a person with

| aryngeal stridor with | aryngospasm diagnosed as a condition
maki ng her unable to breath when subjected to pesticides,

cl eani ng solutions, natural gas, asphalt, auto exhaust,
cigarette

snmoke, hair spray, cosnetics, rubber products, petrochenicals,
and ot her common substances. 581 N E 2d at 1137. The court
found that her condition was a handi cap under the Chio Act.

IV. Legislative History Supports the Conclusion that MCS and
E
Can Be Handi caps

The Act's legislative history al so denpnstrates that

Congress intended that the Act's definition of handicap be

br oad

enough to include MCS and EI. Congress intended that the term
"handi cap," as used in the Act, be interpreted consistently
with

judicial interpretations of the term "handicap," as used in the



Rehabilitation Act. 1In the preanble to the regul ations

i mpl ementing the Act, HUD noted "the clear legislative history
i ndi cating that Congress intended that the definition of

"handi cap' be fully as broad as that provided by the
Rehabilitation Act." 24 C.F.R Subtitle B, Ch. 1, Subch. A,
App.

1 at 704 (1991). To support this conclusion, the preanble
cited

portions of the House Report and floor debate on the Act which
reflected Congress's desire that the two definitions be
interpreted consistently. Before Congress passed the Fair
Housi ng Anendnents Act, |lower federal courts had interpreted

t he

Rehabilitation Act to cover MCS and El as handi caps.

Statutory construction principles Iead us to conclude that,
because Congress used substantially the sane definition of
handicap in the Act as it did in the Rehabilitation Act,

Congr ess

i ntended chemical hypersensitivity to be a handi cap under the
Act, as courts at that time had determined it to be under the
Rehabilitation Act. It is a generally accepted principle of
statutory construction that where the judiciary has given
"cont enpor aneous and practical interpretation” to "an
expression”

contained in a statute, and the | egislature adopts the
expression

i n subsequent legislation, the judicial interpretationis

"prim

faci e evidence of legislative intent." This principle "is
based

on the theory that the legislature is famliar with the

cont enporaneous interpretation of a statute.” Sutherland Stat.

Const. [ 49.09 (4th ed. 1984) at 400. The Suprene Court has
applied this principle to interpreting civil rights statutes.
Cannon v. University of Chicago, 441 U. S. 677 (1979) ("Cannon")
and Lorillard, A Division of Loew s Theatres, Inc. v. Pons, 434
U.S. 575 (1978) ("Lorillard").

In addition, the Act's legislative history generally
denonstrates that Congress intended that the Act's definition
of

handi cap be interpreted broadly. During consideration of the
Fai r Housi ng Amendnents Act, Congress considered proposals to
limt the category of "handicaps" to nore traditionally

recogni zed ones, such as those affecting only sight, hearing,
wal ki ng, or living unattended; Congress rejected those
proposal s.

For exanpl e, Senator Hatch proposed a nore restrictive
definition

of the termhandicap in S. 867, 100th Cong., 1st Sess. See
Fair

Housi ng Anendnents Act of 1987: Hearings on S. 558 Before the
Subcomm on the Constitution of the Senate Comm on the
Judi ci ary, 100th Cong., 1st Sess. 520-22, 523 (1987) (statenent
of Bonnie MIstein, former Deputy Assistant General Counsel for
Civil Rights in Departnents of HEWand HHS). By adopting the
definition it did, Congress rejected the nore restrictive



proposals. Interpreting the Act's definition to include
per sons
with MCS and El is consistent with that Congressional intent.

V. O her Federal Agenci es Recognize MCS and El as Handi caps

At |least two other Federal agencies, the Social Security
Administration ("SSA") and the Department of Education ("DOE"),
recogni ze that MCS and EI can be handicaps. |In addition, the
Civil Rights Division of the Departnment of Justice has infornmed
us that it believes MCS and ElI can be handi caps under the Fair
Housi ng Act.

As di scussed, supra, at Part IlI1A tw Circuit Courts of
Appeal s have ruled that MCS and El are "disabilities" under the
Social Security Disability Act. An increasing nunber of SSA
admi nistrative | aw judges are "becom ng aware" of these

di sabl i ng

conditions. Matthew Bender, Social Security Practice Guide,
vol

2, 014.03 8 at 14-49 (1991). |If a person is disabled under

t he

Social Security Act, a fortiori, he or she is handi capped under
the Fair Housing Act, because the forner definition is a nore
[imted definition than the latter

DOE has issued two agency letters of finding under the
Rehabilitation Act concluding that MCS and ElI can be handi caps.
In San Diego (Cal.) Unified School District, 1 Nationa
Disability Law Reporter ("NDLR') para. 61, p. 311 (May 24,
1990),

DCE concl uded that a school district violated the

Rehabi litation

Act by refusing to reasonably accommpdate a school bus driver
who

was chemically sensitive to petrochem cal funes. |In that case
the school district refused to allow the driver to wear a
respirator while driving. DOE concluded that the bus driver
was

handi capped and that the accommpdati on he requested was
reasonable. In Mntville (Conn.) Board of Education, 1 NDLR
para. 123, p. 515 (July 6, 1990), DCE concl uded that a gui dance
counsel or with MCS was handi capped under the Rehabilitation
Act .

DCE concl uded, however, that the school district had provided
reasonabl e accommodations to the counsel or.

In addition, the Merit Systens Protection Board ("MsSPB") has
suggested that, at least in some circunstances, severe chenica
sensitivities could be a handi cap under the Rehabilitation Act.

VI. HUD s Prior Interpretations Have Recogni zed That MCS and
E
Can Be Handi caps

On several occasions, HUD, including OGC and FHEO, has
recogni zed that MCS and El can be handi caps under Section 504
of



the Rehabilitation Act and subsection 802(h) of the Fair

Housi ng

Act. OCC, Fair Housing Division, issued a determ nation,
authorized by the General Counsel, in another fair housing
case,

Corcelli v. G lbane Properties, Inc., (Case Nos. 01-90-0255-1-
5,

01-90-0512-1) (Dec. 11, 1990) ("Corcelli") (Attachnment A)
stating

that the conplainant, a person suffering from

environnental ill nesses i nmmune dysfunction syndrome and chronic
fatigue, was
handi capped under the Act. In Corcelli, nmedical evidence

substantiated that the conpl ai nant was hypersensitive to comon
chemical s such as pesticides, petrol eum products, perfunes,
exhaust funes, fresh paint, pine, soaps, chemnical spraying of

| awns, and nobst strong odors. When exposed to these

subst ances,

her reaction was severe or even |life threatening. Based on
this

i nformati on, HUD found that the conplainant's condition was a
handi cap and that the Act's provision on reasonabl e
accomodations was fully applicable. Corcelli at 3.

Even before OGC i ssued the Corcelli determ nation, HUD had
stated that MCS was a handi cap under Section 504 of the
Rehabilitation Act, entitling those with the disability to
reasonabl e acconmmmodati ons. See Oct. 26, 1990 letter from

Ti not hy

L. Coyle, Assistant Secretary for Legislation and Congressional
Rel ations to Senator Frank R Lautenberg (Attachnent B). Since
Corcelli, HUD has continued to reaffirmits position that MCS
and

El are or can be handi caps. For exanple, the FHEO provided al
regi onal FHEO Directors a draft technical guidance nmenorandum
dated June 6, 1991, stating that persons disabled by MCS and E
are handi capped within the neaning of the Fair Housing Act and
Section 504. See Draft Technical Guidance Menorandum

(Att achnment

C). In addition, HUD s recent report to Congress, witten by
t he

Assi stant Secretary for FHEO and cl eared by the Secretary,
listed, as a handicap discrimnation case, one involving the
"refusal to delay fum gation to permt a tenporary absence for
an

i ndi vidual with chenical sensitivities." Report to the

Congr ess

Pursuant to Section 808(e)(2) of the Fair Housing Act (1990):
The

State of Fair Housing (Nov. 1991) at 5 (Attachnment D)

As expl ai ned above, persons with MCS and EI generally will

nmeet the statutory and regulatory definitions of persons with a
"handicap." 1In addition, HUD s interpretation to date is fully
consistent with case precedent, the interpretations of other
Federal agencies, and the Act's legislative history.

VI. Concl usion



MCS and ElI can be handi caps under the Act. This position is
consistent with the statutory | anguage, the wei ght of judicial
authority, the interpretation of other Federal agencies, and
t he

Act's legislative history. HUD al so has been consistent in
articulating this position on prior occasions. Thus, HUD s
current interpretation seens correct, and there appears to be
no

conpel l'ing reason to change it now.



